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Proposed Amendments to the
Competition Act 2010 [Act 712] and
Competition Commission Act 2010
[Act 713]
Invitation to submit feedback to proposed amendments

The Malaysia Competition Commission (“ the Commission” ) has recently proposed
amendments to the Competition Act 2010 (“ the Act” ) and the Competition Commission Act
2010 (“ the CCA” ). Since the Act came into force on 1 January 2012, it has been amended once
by carving out from the application of the Act, upstream petroleum activities in Malaysia: see
the Competition (Amendment of First Schedule) Order 2013.

The Commission has invited all relevant stakeholders and interested parties to participate in an
Online Public Engagement process to the recently proposed legislative amendments to the Act
and the CCA. All feedback and comments can be submitted to the Commission on or before 31
July 2015 at <lu@mycc.gov.my> by completing the Online Public Engagement Feedback Form
in Appendix II which can be found at the Commission’s website at http://mycc.gov.my/.

The proposed amendments have amongst others, extended the scope of the Act so that
“enterprises” extend to cover individuals and partnerships and appear to provide consumers
with greater economic benefits (e.g. proposed amendments to section 5(a) of the Act). Other
than streamlining processes, there are a few significant proposed amendments which appear to
provide the Commission with wider powers of enforcement, for example, a proposal to
empower the Commission to require persons to attend a private hearing before the
Commission and a proposal to make it compulsory for parties to make written representations
to the Commission after a proposed decision is issued by the the Commission.

This Update contains a review of the key proposed amendments and hopes that it would assist
your business in deciding whether or not immediate feedback should be provided to the
Commission by your business on onerous proposals which may impact your business.
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Proposed Amendments to the Act

Definition: The definition of “enterprise” is widened to include the underlined
words:

“enterprise” means any person, being an individual, a body corporate, an
unincorporated body of persons or other entity, capable of carrying on
commercial or economic activities relating to goods or services and for the
purpose of this Act, a parent and subsidiary company shall be regarded as a single
enterprise if, despite their separate legal entity, they form a single economic unit
within which the subsidiaries do not enjoy real autonomy in determining their
actions on the market.”

With this proposed amendment, the Act will apply to individuals (eg. sole proprietors,
partnerships) and not confined to legal entities so long as they are capable of carrying on
commercial or economic activities.

Scope of Act: Amendment to Section 3 to extend application of Act to “commercial
and economic” activities

Section 3 is revised so that the Act is expressed as applying not only to commercial activities
but also to economic activities. The purpose of this amendment is to ensure consistency within
the Act.

Relief from liability for anti-competitive Agreements: Amendment to Section 5(a)
to ensure anti-competitive agreements must benefit consumers

The introduction of the proposed underlined words require anti-competitive agreements to
benefit consumers before it can enjoy the relief from liability accorded to anti-competitive
agreements in Section 5. This in line with the European competition law approach which is
principally concerned with passing on benefits to consumers and in turn, society as a whole.
This may be contrasted with the approach in Singapore where the requirement is to benefit
Singapore as a whole.

“5. Notwithstanding section 4, an enterprise which is a party to an agreement may
relieve its liability for the infringement of the prohibition under section 4 based on the
following reasons:

(a) there are significant identifiable technological, efficiency or social benefits while
allowing consumers of the fair share of the resulting benefit directly
arising from the agreement;”
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Block Exemptions : Amendment to Section 8 to allow the Commission to vary the
terms of a block exemption which has been granted and to Section 9 to allow
submission to be made before the variation

The Commission may by Order published in the Gazette vary or impose any condition of a
block exemption which has been granted if the Commission is satisfied that there has either
been a material change of circumstance since it granted a block exemption or an obligation has
been breached. Before such variation is made, the Commission has to publish details and
provide at least 30 days to allow submissions to be made by the public and to thereafter give
due consideration to any submission made.

Todate, there has only been one block exemption granted for Vessel Sharing Agreements and
Voluntary Discussion Agreements in respect of Liner Shipping Services.

New power of the Commission to require production of information: New Section
11A

New Section 11A is very widely drafted and empowers the Commission by written notice to
require any person to produce information or documents which the Commission considers
relevant for its purposes. As this is very wide and is based on the Commission’s (subjective)
view as to what it considers relevant or not for its purpose, Section 11A should perhaps be
limited to “Market Reviews” since Section 11A is to be inserted after Section 11. Section 11 now
allows the Commission either on its own initiative or upon the request of the Minister, to
conduct a market review to determine whether any feature or combination of features of the
market prevents, restricts or distorts competition in the market.

Investigating officer’s powers: Section 17 power now extend to infringements

This proposed amendment clarifies that a Commission officer which has the same powers of a
police officer in seizable cases can exercise such powers in investigating not only offences
committed under the Act but also in investigating infringements under the Act (eg. for anti-
competitive agreements and abuse of dominance).

Power to require provision of information: New provisions for Section 18

The proposed new language for Section 18 is more detailed. It grants the Commission officer
power to direct any person (“Directed Person” ) whom the officer has reasonable grounds to
believe that either posseses relevant information/ documents or is capable of givng relevant
evidence to: (i) give the officer such information; (ii) produce to the officer such documents,
whether in a physical form or in electronic media; (iii) make copies of such documents and to
produce copies to the officer; (iv) to appear, at a private hearing before the officer to give
evidence and to produce such documents.

The Directed Person can also be an officer of a body corporate or a public body or a partner in a
partnership. The Directed Person shall provide the required information or documents within
the requisite timeframe given and ensure that the information or documents provided are true,
accurate and complete. Further, the Directed Person shall provide a representation to that
effect, including a representation that he is not aware of any other information or document
which would make the information or document provided untrue or misleading. A failure to
comply with an order under this section results in the commission of an offence, which is not
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the case now. This obligation may be onerous especially for officers of a company who could be
liable to fine and jail term if he fails to comply with such order from the Commission’s officer.

Proposed decision of the Commission: Section 36(2)(c)

It is unclear why this sub-Section is proposed to be revised by substituting the word “may” with
the word “shall” so that every enterprise who is informed of a proposed decision by the
Commission is obliged to submit written representations to the Commission and to indicate
whether the enterprise wishes to make an oral representation before the Commission. This
amendment appears to be particularly unusual as typically, if a party does not want to react to
a proposed infringement decision, the party will allow the representation submission deadline
to lapse and allow the final infringement decision to be issued. Time and costs will be incurred
by businesses in this case.

Decision of the Competition Appeal Tribunal: New Section 58A

A new subsection 58A is proposed giving the Competition Appeal Tribunal the power to
determine by whom, and to what extent, the costs and expenses are to be paid, against the
appellant, if the Competition Appeal Tribunal is satisfied that the appellant had conducted his
case in a frivolous or vexatious manner and against any party to the appeal, if the Competition
Appeal Tribunal is satisfied that in all circumstances of the case it would be unjust and
inequitable not to do so.

Proposed amendments to the Competition Commission
Act 2010 [Act 713]

A single amendment has been proposed to the CCA whereby Section 17(2)(ja) will be inserted
to empower the Commission to impose fees or related charges for exemption applications
granted by the Commission.

The Commission probably wanted this power to be expressed to avoid any challenges to the
Commission’s current imposition of fees for exemption applications, which are as follows,
based on the Commission’s Exemption Application Procedure:

(a) for an individual exemption: (i) an application fee of RM50,000 and (ii) an annual fee,
payable once the exemption is granted, equal to RM10,000 x the number of years for which the
exemption is granted; and

(b) for a block exemption: (i) an application fee of RM50,000 and (ii) an annual fee, payable
once the exemption is granted, equal to RM20,000 x the number of years for which the
exemption is granted.

Concluding Words

As the proposed amendments to the Act will expand the Commision’s powers and contain
proopsed provisions which could be onerous on businesses and its officers, businesses should
take note and if they find it unacceptable, provide immediate feedback to the Commission.
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Contacts

Yon See Ting
Partner

T +603 2273 1919
F +603 2273 8310
see.ting.yon@christopherleeong.com

Kuok Yew Chen
Partner

T +603 2273 1919
F +603 2273 8310
yew.chen.kuok@christopherleeong.com

ASEAN Economic Community Portal

Ahead of the launch of the ASEAN Economic Community (“ AEC” ) in December this year, businesses looking to tap
the opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia,
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in
ASEAN.

By tapping into the professional knowledge and resources of the three organisations through this portal, small- and
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of
the portal which enables companies to pose questions to the three organisations which have an extensive network in
the region. The portal can be accessed at http://www.businessinasean.com/.
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Our regional presence

Our regional contacts
RAJAH & TANN Singapore RAJAH & TANN REPRESENTATIVE OFFICE China

Rajah & Tann Singapore LLP

9 Battery Road #25-01

Straits Trading Building
Singapore 049910

T +65 6535 3600 F +65 6225 9630

sg.rajahtannasia.com

Rajah & Tann Singapore LLP

Shanghai Representative Office

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road
Shanghai 200021, People's Republic of China

T +86 21 6120 8818 F +86 21 6120 8820

cn.rajahtannasia.com

R&T SOK & HENG Cambodia RAJAH & TANN NK LEGAL Myanmar

R&T Sok & Heng Law Office

Vattanac Capital Office Tower, Level 17, No. 66

Preah Monivong Boulevard, Sangkat Wat Phnom

Khan Daun Penh, 12202 Phnom Penh, Cambodia

T +855 23 963 112 / 113 F +855 963 116
kh.rajahtannasia.com

Rajah & Tann NK Legal Myanmar Company Limited

Office Suite 007, Inya Lake Hotel No. 37, Kaba Aye

Pagoda Road, Mayangone Township, Yangon, Myanmar

T +95 9 73040763 / +95 1 657902 / +95 1 657903

F +95 1 9665537
mm.rajahtannasia.com

*in association with Rajah & Tann Singapore LLP
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand

Assegaf Hamzah & Partners

Menara Rajawali 16th Floor

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1

Kawasan Mega Kuningan, Jakarta 12950, Indonesia

T +62 21 2555 7800 F +62 21 2555 7899

www.ahp.co.id

Rajah & Tann (Thailand) Limited

973 President Tower, 12th Floor, Units 12A-12F

Ploenchit Road, Lumpini, Pathumwan

Bangkok 10330, Thailand

T +66 2 656 1991 F +66 2 656 0833

th.rajahtannasia.com

* Assegaf Hamzah & Partners is an independent law firm in

Indonesia and a member of the Rajah & Tann Asia network.

RAJAH & TANN Lao PDR RAJAH & TANN LCT LAWYERS Vietnam

Rajah & Tann (Laos) Sole Co., Ltd.

Phonexay Village, 23 Singha Road, House Number 046/2

Unit 4, Saysettha District, Vientiane Capital, Lao PDR

T +856 21 454 239 F +856 21 285 261

la.rajahtannasia.com

Rajah & Tann LCT Lawyers

Ho Chi Minh City Office

Saigon Centre, Level 13, Unit 2&3

65 Le Loi Boulevard, District 1, HCMC, Vietnam

T +84 8 3821 2382 / +84 8 3821 2673 F +84 8 3520 8206

CHRISTOPHER & LEE ONG Malaysia Hanoi Office

Lotte Center Hanoi - East Tower, Level 30, Unit 3003,

Christopher & Lee Ong
Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5,

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia

T +60 3 2273 1919 F +60 3 2273 8310

www.christopherleeong.com

*in association with Rajah & Tann Singapore LLP

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam
T +84 4 3267 6127 F +84 4 3267 6128

www.rajahtannlct.com

Christopher & Lee Ong is a full service Malaysian law firm with offices in Kuala Lumpur. It is strategically positioned to service clients in a
range of contentious and non-contentious practice areas. The partners of Christopher & Lee Ong, who are Malaysian-qualified, have
accumulated considerable experience over the years in the Malaysian market. They have a profound understanding of the local business
culture and the legal system and are able to provide clients with an insightful and dynamic brand of legal advice.

Christopher & Lee Ong is part of Rajah & Tann Asia, a network of local law firms in Singapore, China, Lao PDR, Vietnam, Thailand and
Myanmar, as well as associate and affiliate offices in Malaysia, Cambodia, Indonesia and the Middle East. Our Asian network also
includes regional desks focused on Japan and South Asia.

The contents of this Update are owned by Christopher & Lee Ong and subject to copyright protection under the laws of Malaysia and,
through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted,
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any
purpose save as permitted herein) without the prior written permission of Christopher & Lee Ong.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for
any particular course of action as such information may not suit your specific business or operational requirements. It is to your
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Christopher &
Lee Ong.


